Abstract
Introduction
The Accession Agreement constitutes the last step of a growing interlocked system of fundamental rights, and intends to enhance the effective enforcement of fundamental rights within this system. The accession will entitle any person, nongovernmental organization or group of individuals to submit the acts, measures and omissions of the European Union, like those of every other High Contracting Party, to the external control of the ECtHR in the light of the rights enshrined in the European Convention of Human Rights-which is even more important due to the transfer of substantial powers from the Member States to the EU. It will also enable the ECJ to apply the Convention directly, without taking recourse to the general principles under Article 6(3) TEU. At the other hand this will allow the European Union to play a full role in proceedings in Strasbourg in cases involving EU law and cement more firmly the role and decisions of the ECtHR in the Union legal order.
Concurrently, the negotiators of the Accession Agreement tried to take into account that the autonomy of EU law should not be prejudiced by the Agreement itself and the subsequent case law of the Strasbourg Court, especially since the Court of Justice of the European Union (ECJ) as well as the courts of the EU Member States are also obliged to ensure the observance and protection of human rights within the Union legal system, under the principle of subsidiarity in Article 35(1) ECHR.
The Charter of Fundamental Rights (the Charter) is often confused with the European Convention on Human Rights (the ECHR), as the Court of Justice of the EU in Luxembourg (the ECJ) is with the European Court of Human Rights in Strasbourg (the ECtHR). Whilst both contain overlapping human rights provisions, an issue we consider in this paper, they operate within separate legal frameworks. The Charter is an instrument of the EU. It is part of EU law and subject to the ultimate interpretation of the ECJ. The ECHR is an instrument of the Council of Europe in Strasbourg, and is interpreted by the ECtHR.
In its September 2012 decision in Nada v. Switzerland, the Grand Chamber of the ECtHR addressed the legality of measures implementing targeted sanctions stemming from the UN Security Council and, relying on the Kadi decision of the CJEU, found a violation of the rights enshrined in the European Convention on Human Rights (ECHR). More recently, in the Kadi II judgment of July 2013, the CJEU in turn cited the ECtHR and reaffirmed its previous conclusion that Mr Kadi had been deprived of due process rights in being subject to the UN sanctions regime as implemented within the ECtHR has found a violation of the Convention, or requires13 the CJEU to pronounce itself before the final decision of the ECtHR. This procedure should be triggered only in the case in which the Union Member State is found responsible of an infringement of the Convention together with the EU. This means that both the MS and the EU could be held liable for the violation of the Convention in front of the ECtHR. The aim of article 3 of the Draft is to put to an end a twofold problem:
i) The procedure to be adopted when the breach of the MS is arising from the Union law and vice versa, explained in art 3.2, 3.3, 3.4; ii) The attempt to resolve the relationships between the CJEU and Convention, (see in particular art. 3.615), regulating the cases in which the CJEU is due to give an advanced preliminary ruling while the case is pending in front of the CJEU. The mechanism provided in article 3.2, 3.3, 3.4 aims to resolve three different cases of shared responsibility, which are worth examining in depth in the next paragraphs. Becoming a co-respondent party in a proceeding in front of the ECtHR, even if the conditions laid down in paragraph 2 and 3 are satisfied, is not an automatic process. The decision should be taken, according to paragraph 5 of art. 3 of the Draft, by the becoming a co-respondent party in a proceeding in front of the ECtHR, even if the conditions laid down in paragraph 2 and 3 are satisfied, is not an automatic process. The decision should be taken, according to paragraph 5 of art.3 of the Draft, by the attributing to art 3.5 the first or the second meaning might have many different consequences.
Adopting the first interpretation means that the right of initiative pertains to the MSs and the only way to became a co-respondent is making an official request to the ECtHR. This option seems to undermine the scope of the article, because a MS/HCP will become involved in the proceeding only at its own desire, and the effectiveness of the co respondent procedure will be in danger. The second interpretation seems more consistent with the aim of the article and the scope of the agreement, because it confers the power of initiative both on the HCP and on the ECtHR. This is clearly the best solution, because it means that even if the HCP is not keen to recognize its role in the breach, the ECtHR could declare it co-respondent. If the Court ensures that the correct interpretation is this one, it could be another sign that no preferential treatment is accorded to the EU25. The explanatory report at the end of the Draft, however, is quite clear in putting emphasis on the first interpretation.
As it is written: "No High Contracting Party may be compelled against its will to become a co-respondent. This reflects the fact that the initial application was not addressed against the potential co-respondent, and that no High Contracting Party can be forced to become a party to a case where it was not named on the original application". This official position is capable of undermining the effectiveness of the procedure. It seems hard, if not impossible, to compel the EU/ MS to became part in the judgment. If, on the contrary, we look at the political side of the question, it is obviously less dangerous to provide an emergency exit like this one. Presuming that the aim of the Draft is to solve the shared responsibility issue, to leave the ultimate decision of the co-responsibility to the MS/HCP means that the usefulness of this procedure is undermined. The co -respondent procedure described in these articles seems to leave little space for the principle of equivalent protection of the Bosphorus ruling. This procedure seems clearly addressed in repealing the previous system based on the presumption of compliance with the Convention when the MS/HCP is acting under the protection of EU law.
Is Judicial Review the Real Solution for the Protection of Fundamental Rights?
The Draft, once entered into force, will be one of the most important documents to be examined in the next years. Its importance is crucial for the realization of an integrated and consistent legal order throughout Europe, and it represents a turning point for the future. Its drafting style suggests however that most of the work will bear on the shoulders of the Courts. This gives grounds for engage in some considerations on the nature of human rights protection in Europe. The core of the Draft is represented by the co-respondent procedure established in order to enhance the relationships between the two Courts, and it strengthens the enforcement of fundamental rights judicial review. Art 4, 5, 6 of the Draft deals with different arrangements concerning the judicial review of the ECtHR. Art.7 deals with the participation of the EU to the Committee of Ministers, which is entrusted with power of enforcing the judgments of the ECtHR. Five articles of ten, in the Draft, aim to enhance the judicial review of the CJEU-ECtHR.
This gives to the Courts a leading role in the process of integration of Europe. But in respect to the future of the protection of fundamental rights, this Court-leaded process unbalances the role played by judicial review in the application of human rights. Von Bogdandy clarified that without judicial review is impossible to respect human rights. But, on the other side, we must not forget that judges are not politicians. The "scarce" democratic legitimacy of the jurisdictional authorities in general could foster, in the case of the CJEU, the democratic deficit of the EU institutions, which is far from being completely repealed. The Draft has the concrete risk of unbalancing the protection of fundamental rights on the side of judicial remedies, as it is too much concerned with the judicial structure, and less on the policy interaction between the Council of Europe and the EU. The EU has still very little competences on fundamental rights, and the Council of Europe mainly produces soft law.
It is not obviously maintained that judicial protection should be decreased, but it could be desirable a much more policy oriented approach. A higher level of involvement of people in the decision-making process of protection of human rights could reveal itself a powerful instrument to verify when there is an European or national consensus on the interpretation of rights. What should be avoided, in the enforcing fundamental rights through judicial review, is that judges of the highest European Courts use their power to take the chair of the national legislator, attempting to create the consensus necessary for the affirmation of controversial positions (for instance in the complex field of non-discrimination, on grating human rights to companies, or in establishing new categories of rights) with the means of judgments. This large amount of powers should be used wisely, in order to avoid the increasing of the distance between the people of Europe and the institutions. Perhaps the most valuable solution could be the adoption of a margin of appreciation doctrine for fundamental rights inside the EU. The prudent approach which characterize this doctrine could be regarded as a valid surrogate of the democratic legitimacy of the national Parliaments in the most sensitive issues.
The Indirect Consequences of the Accession
The Accession has an enormous symbolic value for the European Union. The CJEU, while accepting the jurisdiction of the ECHR, could play an important role in the multi-level system of protection of fundamental rights in Europe. And this reveals that the Draft will have the effect of reverting the controversial relationship between the two Courts to enhance fundamental rights protection in Europe. But more than fundamental rights, a major effect on the jurisdictional architecture of Europe is that the Accession could see the day of a new Constitutional Court, the Court of Justice of the EU. The considerations made above on the Draft and the Court relationship foster what could be defined as the Constitutional Character (or nature) of the CJEU. Considering the Luxembourg Court as a real Constitutional Court only because of the Accession seems untimely. There are, however, a number of factors which reveal that the CJEU is commencing to behave with the full powers of a Constitutional Court:
i) The binding force of the Charter, after the entrance into force of the Lisbon Treaty, provides the possibility of enforcing human rights within the limits established by article 6 TEU and article 51 and 53 of the Charter. ii) The increased legitimacy given by the judicial review of the ECHR after the Accession will reduce the opposition of the national constitutional courts. iii) Bosphorus creates the conditions of harmony between the Courts to set up the binding force of the Charter without fear (for the CJEU) of being entangled in a Matthews like decision. iv) The recent developments in the case law of the CJEU. The first condition has been deeply explored by several scholars. The Charter is a powerful instrument and contains plenty of social rights which needs to be enforced and now are in the process of being enforced by the CJEU. It has been provided, however, with two strong horizontal provisions with the aim of limiting the effects of the Charter to the vertical relation between citizens and the institutions. We must not forget that even if the CJEU is acting, since the creation of the Union, under the principle of conferred powers, this did not impede the CJEU in the task of creating the EU Constitutional order, widening the powers of the first Treaties well before the amendments took place. What are then the obstacles impeding the CJEU to behave in the same way with the Charter? The fourth argument, regarding the recent developments in the case law of the CJEU, seems to be the most interesting. It deals with the fact that the CJEU is starting to enforce the Charter in many different cases, regarding it as a landmark which sounds really close to a fundamental rights Constitution.
In this case law there are two lines of judgments: the first regards the judgments in which the CJEU started to repeal parts of the European legislation inconsistent with fundamental rights contained in the Charter. The second deals with a renewed approach to human rights. After less than one year from the binding force of the Charter, the Court ruled on the compliance of a regulation on privacy (Regulation no. 2008/256 together with Directive no. 95/46) with fundamental rights, repealing the two articles inconsistent with the Charter. But without Bosphorus behind and the Accession in front the CJEU had for sure showed less confidence in holding the reins of fundamental rights. The Schecke case was confirmed by the Court in Association Belge de Consommateurs about insurance premiums. Some insurance companies evaluated that under certain conditions women pay less than men, relying on a derogation provided by Directive 2004/113 EC. The Court declared the article containing the derogation regime to be in breach of the principle of non-discrimination. This behavior could be considered as comparable with many national constitutional courts.
In another recent case, Samba Diouf, the Court verified the compliance of article 39 of the asylum seekers directive (Dir. 2005/85 EC) with art. 47 of the Charter. This could be interpreted as another interesting example of the CJEU behaving as a Constitutional Court. The second line of the case law is characterized by a renewed approach to fundamental rights. Since the realization of the four factors described above, the CJEU approached fundamental rights showing less deference to the ECtHR. The Convention, according to the words of the Court, represents a minimum standard of protection of fundamental rights but nothing prevents the Union to grant more extensive protection. In these cases, the Court seems to grant this more extensive protection. It is an important sign, because the CJEU uses the Convention as a minimum standard, but also enforces the protection of the higher standard of the Charter. This behavior is, again, similar to the one of the national constitutional courts, which, starting by the minimum standard of the Convention, enforce the rights contained in the national Constitutions. A good example of this line is DEB case. This case is about the implementation of the directive on legal aid, not wisely transposed in the German legislation. The applicant was an energy company which could not afford a lawyer because of a loss caused by the incorrect transposition of another directive on the access to the gas market. As a consequence DEB applied for legal aid but received a deny, because German legislation allows legal persons to receive the aid only if, lacking of sufficient resources, the failure to pursue or defend the action would run counter to the public interest. According to the CJEU, the incorrect implementation of Directive 2003/08/EC is against article 47 of the Charter. The CJEU quotes directly the ECtHR to reinforce its decision. In particular the case law of the ECtHR recognizes that the right of legal aid for legal persons is not in principle impossible, but must be analyzed in light of the case. The Luxembourg Court, following the ECtHR, held that is not possible to preclude to legal persons the access to legal aid, but it is for the national Courts to evaluate if this obstacle undermines the very core of the right of access to justice. This interpretation seems to go even farther than the one of the ECtHR, which at the end granted legal aid only to legal person's non-profit making. McB could be argued as another case on the same line of DEB. The case is about the rights of custody of a child, son of an unmarried couple. After gave birth to the baby, the mother went to another MS, exercising her freedom of movement and citizenship rights. Regulation 2201/2003 precludes to the natural father of the baby to obtain the custody of the son without a decision of the national court. The father appealed to the court in order to obtain the son back, but the term for appealing was expired. The national court refers to the CJEU asking if the interpretation of Regulation 2201/2003 made by national legislation was in contrast with article 7 of the Charter, the right of respect of private and family life. In an analogous case, the ECtHR decided that the situation of the natural father was purely discriminatory. The CJEU did not follow the position of the Strasbourg Court. Taking in account article 52.1 of the Charter, the Court held that recognizing the right of the father would be incompatible with the rights and freedom of the others, in this case, the mother. The Court, committing itself to the limits imposed by the Charter, made a balance, and decided to protect the rights of the mother. In this case the CJEU detached itself from the approach of the ECtHR, showing a certain degree of independence from Strasbourg. This case is of interest also because it could be considered another possible clash between the CJEU and the ECtHR, having the two Courts different positions on the same case. The different solution to which the Court came reflects a less deferential approach of the CJEU in respect of the ECtHR, given by the evolution of the protection of fundamental rights generated by the four factors listed at the beginning of this paragraph. Perhaps it reveals the intention of the CJEU to establish its own standard of protection of fundamental rights. A standard which starts by the Convention, but leads also to a different outcome. In any case, this kind of situations will find, after the Accession, a proper judicial review by the ECtHR.
Some Concluding Remarks: The Judicial Dialogue and the Margin of Appreciation
In the next years after the Accession will be crucial to foster the judicial dialogue which the two Courts undertook with each other's, continuing more than 25 years, since Jhonston, of tradition. Describing the interaction between the two Courts, we spoke about a particular kind of dialogue: jurisprudential teamwork. That is because the two Courts undertook an activity which leads to the affirmation of human rights as the cornerstone of the unwritten Constitution of Europe. In DEB vs Federal Republic of Germany the CJEU on the other side, the margin of appreciation will reveal itself as a powerful instrument to mediate among the different inclinations and attitudes to human rights throughout the Union and the Convention. Otherwise the risk will be that the so called "reverse discrimination" became famous in the internal market of the EU case law could found another field of application. Therefore, the ECtHR will be allowed to apply the Charter to the EU and the MSs, and the Convention to the other HCPs, "discriminating" a contrario the MSs which are bounded by the higher standard of the Charter. The Charter, however, contains the proper legal instruments to solve this dilemma in a way which should be considered at least comparable to the margin of appreciation doctrine of the ECtHR: art. 52.4. The respect of constitutional traditions of MSs, combined with the two horizontal provisions of the Charter, art.51 and 53, will provide the CJEU with the force of mitigating the impact of the higher standard of the Charter in the most sensitive areas of the national legislations.
